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want to ask is whether you will leave the provision as wide as it is now.
The Chairman :   Of course I am much obliged to
n
for having brought out that point. There again ; partly a question of administration and partly a question of a possible interpretation of this particular law. It is hardly, is it, in itself a great constitutional question. The reason that we put the question was in order that we might understand the general nature of the disputes that arise and the general nature of the application of the Regulation in dealing with them.
Sir A bdul Qaiyuwi : May I suggest, sir, that in the case of a reference under this section there should be a written note from the district officer that as the case is likely to lead to bloodshed, it is referred to a Council of Elders ? Then about the criminal cases, as far as I know, the Regulation requires that when it is found expedient that the question of the guilt or innocence of a person should be referred to a jirga, then it should be referred, sir. While this is so, I should like that some sort of specific reason be put in the order of reference by the district magistrate that is that for such and such reason it is expedient that the question should be referred to a Council of Elders. My object is there should be one big proviso that on no account where the evidence is weak a case should be referred to a Council of Elders. It is to that particular point, sir, that I want to draw the attention of the Conference and should like to get the opinion of the witness. My experience is that where the police fails, and the magistrate too with his legal knowledge and assisted by the pleaders cannot come to a correct conclusion then the magistrate says that the " evidence is " weak and that it cannot stand the scrutiny of a law " court; let the case be referred to a Council of " Elders." It is there that my objection comes in, sir. It was never meant by this Regulation that the deficiency in evidence or slackness—if I may be allowed to say so—on the part of lower officials in not carrying out their duties properly * * * should be supplemented by a procedure of this nature. That is my point, sir.
The Witness : May I say a few words on the other side, sir ?
The Chairman : Yes, but I do not want to encourage a discussion on it. It is not a constitutional
P°TThe Witness : The only thing that I want to say is that I entirely agree with the Nawab Sahib on the question of referring cases purely because the evidence is weak. There are, however, two points to be considered on the other side. One is the great difficulty of securing evidence to be actually produced in a judicial court which is available before a Council of Elders through reasons of fear and so on which may prevent people from coming forward before the court, while the jirga which goes and visits the spot and makes local enquiries is sometimes able to arrive at a perfectly true and satisfactory decision on a point where no evidence at all was available before the court. The only other point is .this. You frequently get cases where a brutal murder is committed; nobody wall come forward before a judicial court to say *»*«»* murder has been committed, or by whom it has been committed. In such cases the magistrate has two alternatives, either to let the murder go entirely unpunished and thereby to encourage the persons aggrieved by that murder, the relations of the d!feaSfman, to teke the law into their own hands The other alternative is to put up the caje to-a Urea Let them go into the matter and settle questions' as ttey v£yg often do by the adminisixation of toe customary oath. At any rate, if a jirga has done that, and they even found the man not guilty or whatever it is, it is some satisfaction to the rela-tions of the murdered man, and it as less likely to ££d.uce further bloodshed arising out of that particular crime. Whereas if a magistrate simply says there is no judicial evidence in this case and therefore
 I will not refer it to a jirga, the relations of the deceased are left without any other remedy than the violent but not legal remedy.
Sir Abd'iil Qjfyum : Unlebs they are eye-witnesses themselves, they will have to depend on the hearsay evidence of other persons given to them in private, and as the state of society at present is, there are always two factions in a village, one in favour of the accused, the other favouring the complainant. So they will have to depend on hearsay evidence not open to cross-examination and the result, to my mind, will not be^satisfactory. I can believe, sir, that if the guilt or the innocence of a man is referred to a jirga composed of his own father, brother, uncle, or first cousins, they may perhaps possess some firsthand knowledge of his guilt or innocence. But anybody beyond those will have to depend on hearsay evidence. Perhaps there may be no new material before them, which was not or could not have been brought before the open court, and cross-examined.
The Chairman : I am much obliged to you for bringing out those points. They are very useful.
238.	Sir Abdul Qaiyum :   Do not you think, sir,
that on account of the inadequacy of the sentence
passed under the Frontier Crimes Regulation—that
is a murderer getting off with a sentence of seven
years—that murders  are likely  to be encouraged ?
The second thing which we have noticed here is the
possession   of    arms—Government   arms—and   the
third is the existence of so much levies and others
who possess these arms.    Can there be any improve
ment according to your idea if the sentence under
the Frontier Crimes Regulation which you seem to
appreciate, is raised to, say, death ?
The Chairman : I would like to follow that point. Do I understand that your suggestion is that whatever may be the shortcomings of the jirga system, it will show some improvement if the jirga in a criminal case where they find that a murder has been committed should recommend the death sentence?
Sir Abdul Qaiyum :  Yes.
 239.	The   Chairman   (to the Witness) :    Do   you
agree ?—No.    I have understood that it has always
been the law that fourteen years is the limit and
death sentence cannot be imposed.    Death is not
a general tribal penalty.    It is very rare that death
is  imposed   by  tribal  custom  as   the  penalty  for
murder.
 240.	Sir Abdul Qaiyum:   Is it not then necessary
to encourage the death sentence in order to put a
stop to murders ?    If the sentence is low, such as a
fine,   or   seven   years'   imprisonment,   it   not  only
slackens the authorities in investigating the case,
but also the eventual punishment is not a deterrent ?
—1 should not say so, sir.    I should say that 1 have
not considered the question very deeply.
Rai Bahadur Karam Chand: I have to urge, sir, that the Hindus should be exempt altogether from this Frontier Regulation, because we citizens are not going to commit such crimes as the tribal people.
241.	The Chairman :   Do you 'mean that a Hindu
should not be liable to be tried by a jirga, or do you
mean, that a civil dispute in which a Hindu is a
claimant should never be heard by a jirga ?
Rai Bahadur Karam Chand: The law court is quite open to them. My view is that the Hindus should be exempt from the Frontier Regulation.
242.	In Baluchistan we were told a Hindu money
lender sometimes finds that a jirga will try his case
quite fairly and will give him justice.    You do not
desire the Hindu community to have any part in
jirga system ?
Rai Bahadur Karam Chand: The general opinion of the Hindus is against the jirga system.
£43. Another thing I was told in Baluchistan was this: that sometimes there has been a civil decree, such as a Hindu getting judgment for a sum of money; it is difficult to execute the judgment, he cannot get the debt paid. In Baluchistan when that happens the question is sometimes referred to a jirga as to how best the defendant can he made to

